
Legal Convergence in Latin America  

and the Prospects for World Government 

A Short Reflection  

 

By José Garriga Picó (401-11-2663) 

 

(Respectfully presented to Professor Ángel Oquendo in partial fulfillment of the requirements 

of the course on Latin American Constitutional Law, School of Law, University of Puerto 

Rico, January 24, 2014)  

 

THE PANACEA OF WORLD GOVERNMENT 

The creation of a World Government is the panacea which promises the end of 

international wars and the establishment of a peaceful global order.  However idealistic and 

unattainable these expectations, a more limited aim of uniting the legal systems of the countries 

of the world in supranational legal structures capable of promoting greater access to justice for 

an ever increasing number of people is a worthy pursuit and could bring, if not Paradise, at least 

better and safer living conditions for billions of people.
1
  The convergence of legal systems 

looms like an important step (at least in some regions) as a catalytic agent for the creation or 

consolidation of supranational institutions that will exercise the political powers for law giving 

and, further down the road, law enforcement. Maybe then a world government may be possible. 

Indeed, expectation of a World Government has been buttressed by the strong 

development of international law during the 20
th

 Century and especially from the end of Second 

World War to the present.  Thousands of supranational institutions have developed during this 

period from the top structures of the United Nations to the myriad of NGO’S active in every 

corner of the Earth.  From the trade treaties and agreements from those of global dimension like 

World Trade Organization; passing through the regional pacts like the European Union, NAFTA, 

Mercosur, ASEAN; to the thousand of bilateral trade agreements that crisscross the latitudes of 

                                                           
1
 See Amartya Sen, The Idea of Justice and his call for a movement away from the Transcendental Institutionalism 

model of integration to one based on better relative outcomes.  Or as the old saying goes, it is better to light a single 

candle than to curse eternal darkness. 
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the globe.  All these, and many other inter- and transnational institutions, create or promote legal 

responsibilities that make us long for, and foresee a time when these multifarious and dissimilar 

legal relations can be integrated into a single albeit complex global legal structure.  Only then 

will any hope of a World Government be possible.  However, as the process of globalization 

progresses, sometimes it seems that legal systems tend to become more idiosyncratic and less 

prone to integration and it may become apparent that the more legal systems interact, the more 

they become differentiated. 

 

LEGAL DIVERGENCE AND CONVERGENCE IN LATIN AMERICA 

Europe and Latin America, however, are two areas in which the worst consequences of 

this process of divergence are reduced by the effort to create common legal concepts and 

processes.  Latin America has the advantage over Europe that their core legal systems is encoded 

in only two (similar) languages;
2
 have, in Spain and Portugal, a common or similar institutional 

legal heritage.
3
  With the advent of independence at the beginning of the nineteenth century the 

unified systems that had imposed Spain and Portugal, however, splintered into two scores of 

national systems each one separate from the other which although alike in some respects, 

exhibited their own variations and characteristics.   

Moreover, there are other factors in Latin American Political systems that tend to 

facilitate integration.  Initially these tend to reflect what Professor Ángel Oquendo
4
 (Oquendo) 

has identified as “Basic Constitutional Principles common to Latin American constitutional 

systems: “constitutional supremacy, separation of powers and domestic applicability of 

international law.  

                                                           
2
 I do not wish to dimish the importance that American aboriginal languages may have in the legal systems of some 

Latin American countries in which there are large populations of Native American and where many aspects of local 

o community law are based on traditional codes or customs administered by local institutions.  However these 

influences tend to be limited to local affairs and have not had an impact (yet?) on transnational law.  

   
3
 Latin America law systems are based on the Civil Law tradition which Spain and Portugal imposed on the colonies 

they created in the area.  This tradition in both metropolises was based on the original concepts of Roman law 

amended by Visigothic variations after the Fall of Rome, neo Roman influences through the upper Middle Ages 

enlightenment period, and, by the end of the colonial period, by Napoleonic Code. All along there was interaction 

between the Spanish and Portuguese legal systems and for a period they were united under a Spanish king that 

imposed the longer lasting code in Portugal. 

 
4
 Latin American Law, Second Edition (NY: Foundation Press, 2011), p.196 



 Page 3 

Latin American Constitutional Law, Prof. Ángel Oquendo 

Legal Convergence and the Prospects for World Government  

Jose Garriga Picó, January 24, 2014 

 

P
ag

e3
 

 

CONSTITUTIONALISM  

Latin American systems, moreover, have other characteristics in common that arise not of 

the diffusion of European ideas and institutions.  Some originally came from the enthusiasm that 

institutions created in other parts of the Americas, specifically, the Constitution of the United 

States generated.  Although constitutionalist ideas had floated in Europe during the 17
th

 and 18
th

 

Century it was the United States of America that provided the emerging republics in Latin 

America at the beginning of the 19
th

 Century a concrete and operating model for a republic based 

on a written Fundamental Law supreme over the land, the population and the government itself.  

The secular constitutionalism of Latin American legal systems allows for integrative measures 

that are not possible in areas that are separated by diverse forms government be these splits 

secular v. theocratic; or monarchical v. republican; and, even presidential v. parliamentary.  

It is indeed notable that, countries like Venezuela, Ecuador and Brazil that have had 

political movements and governments advocating radical social and political change recently 

have chosen to implement those changes not through the traditional order and edicts of ruling 

parties or Juntas but through a constitutional reform process.  The jurisprudence deriving from 

these new constitutions, as we shall see later, incorporates rights of second and third generation 

which are becoming more widespread in the region. Moreover, these processes, being the 

product of the pressure of the dispossessed classes on the political system which is endemic to 

the area, dispel the illusion of the axiological political neutrality of the law and the changing of 

the constitutions and the legal system may not only promote a particular view of social justice 

but regional legal integration as well.  

 

 

 

SEPARATION OF POWERS  

The tendency to reinforce in political systems as posited by Oquendo to the extent that it 

promotes uniformity could help the legal integration of the area (as it would anywhere else) to 

the extent that it allows changes in the judicial branches of government with the smallest impact 
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possible on the other areas of the governments but is not by its particular content a factor 

promoting integration. 

  

DOMESTIC APPLICABILITY OF INTERNATIONAL LAW 

However, the most dynamic factor in Latin American legal systems toward the possibility 

of integration is the tendency of Latin American legal systems to make international law readily 

applicable in domestic courts.  Contrary to the tendency in the United States to make treaties and 

agreements providing for rights to the population non-self-executing in municipal courts, the 

growing tendency in Latin America is to allow it.  In Ekmekdjián v. Sofovich,
5
 for example, the 

Supreme Court of Argentina, in contrast to what it had decide four years earlier (that the right to 

respond” --to the media-- did not exist because it was not explicitly or implicitly in the 

constitution), decided that plaintiff could invoke such right.  “Within our legal system”, wrote 

the court, “the right to reply or correction derives from Article 14 of the American Convention 

on Human Rights” based on “The Vienna Convention on Treaties (1969)…. [which] confers 

precedence to international law over national law.”  Obviously, if every national court in Latin 

America were as zealous of the applicability of international law in its jurisdiction, the legal 

integration of the area would be well in its way. Courts in other countries may soon follow suit. 

   

THE EVOLUTION OF SECOND AND THIRD GENERATION RIGHTS 

Another factor which, in the balance, aids legal integration efforts in Latin America is the 

particular dynamics in the area regarding second (social welfare type rights) and especially third 

generation rights (rights to protection, Amparo, and to access to and right to challenge 

information).     

 The defense of second generation rights tends to be tied to the application international 

law, especially the Universal Declaration of Human Rights and the American Convention on 

Human Rights mentioned in the case above, especially with regards to the right to health.  As 

such, court recognition of these rights tends to create a common legal solution to the problems of 

unequal wealth distribution that plague Latin American countries and promote legal integration. 

                                                           
5
 315 F.C.S 1792  (1992), July 7, 1992 
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 Finally, Third Generation rights in Latin America tend to take a very regional flavor even 

when they are dealing with legal issues that are also being dealt with in other jurisdiction around 

the world with different instruments.  The problem of facilitating access to justice to the common 

person in defense of their rights has generated in Latin America a “new right”, the right to 

protection (Amparo, tutela, protección o segurança) by the court.  Although it is similar in 

various ways to the American injunction or the mandamus, the writ of protection is designed to 

facilitate procedures and reduce costs as a way of making it available to the common person.   

The right may have a different etiology in diverse systems: it may be written into the 

Constitution like in Mexico (several since 1917) or be created by judicial decision like in 

Argentina (See Siri v. Comm. of Police
6
 and Kot v. Fistein

7
) but in every case it has the same 

purpose and operates in a similar fashion.  Hence, the right and the writ of protection may 

become soon recognized in most if not all Latin American countries facilitating legal integration. 

A writ which may have similar beneficial effects towards integration is the writ of 

Habeas Data.  Although its content varies greatly among jurisdictions in Latin America, legal 

actions to request access to public and private information on citizens as a protection against the 

government or big private companies are becoming widespread and the trend seems to be on the 

rise.  If all these actions are put under the umbrella of Habeas Data, this could be another point 

of encounter of Latin American legal systems towards integration. 

 

 

 

 

 

CONCLUSION     

Latin American Legal integration through, say, a “Latin American Convention on Legal 

Systems and Judicial Powers” would need a much greater effort and willingness to forgo aspects 

of national sovereignty on the part of the countries of the area which is not likely to happen in 

the next few years.  However, the developments discussed above tend to point to the possibility 

                                                           
6
 Siri v. Police Commissioner, 239 F.C.S 459  (1957) 

 
7
 Kot v. Fistein 241 F.C.S. 291 (1958) Supreme Court of Argentina, September 5, 1958. 
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that as the economic, transportation and communication systems of these countries become more 

intertwined, a continental legal system may emerge.  This integration will not be perfect in form 

or results but, if properly attained, it could help protect hundreds of millions Latin Americans 

and, promote political and economic integration, and, ensure peace in the region.   It would also 

become a beacon of light for other areas of emerging countries in the world.  If enough areas 

follow suit, then, maybe we can begin to think about a world government. 

  


